COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 25

B~119782 July 9, 1954

The Administrator
Gensral Services Administration
Dear Mr, Adminigtrator:

Reference is made to your letter of April 19, 1954, request-
ing & decision concerning the measure of damages incident to the
reported breach of the maintenance obligation by the Defense
Plant Corporation and its successor and assignee, the Reconstruction
Finance Corporation, under & lease dated March 2, 1943, for cer=
tain land and improvements at the New York Municipal Airport.
Specifically, you request to be advised whether, in determining
the amount of the Government's liability for the aforesaid
breach and the failure to return the premises in good condition,
the value of the realty prior to the construction of the permansnt
improvements therecon should be used as a bagig for determining
the difference betwesen the present appraised valne and the value
at the time of entry upon the prenises or whether for such
determination ths computation should be based on the valus of the
property after complstion of the improvements by the Govermmsnt,

The property was leased by the City of New York to the
Amoricnn Export Airlines, Inc., with the understanding that the
lease would be assigned to the Defense Plant Corporation in
connection with the prosecution of the ware From the facts as

reported in your letter and the enclosures, it appears that the
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Government's interest arose by reagon of the referred-to agsign-
ment dated May 1, 1943, from the lessee to the Defense Plant
Corporation. The original term of the lease is for the period
beginning March 2, 1943, and ending December 31, 1952, at an
annual rental rate of 34,826,57 with renewal option for ons or
more successive ten year terms not to exceed three, and the rental
for each renewal term to bs increasad ten percent over the rental
for the prier term, Paragraph 11. provides for cancellation of
the lease by the lessse in the event of certain contingensies
therein get forthe The lease contemplated ersction of certain
structures by the Defense Plant Carporation which in turn were

to be occupied by the Amesrican Export Airlinss, Paragraph 21
authorises the construoction of such buildings at no cost or
expense to the lessor and paragraph 25 provides that the buildings
or replacsment buildings so constructed shall be and becoms the
property of the lessor and part of the freechold and shall not be
removed therefrom upon termination of the lease by expiration or
otherwise,

Paragraph 12 provides that at the termination of the lgase
by expiration or otherwise the lessee shall yield and deliver
possession of the premises to the lessor "in good condition,
reasonable wear and tear excepted,® Paragraph 23 provides that
the lesses shall maintain "any and all buildings or struotures

erected thereon or any or all facilities, utilities, or services
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used.in connection therewith, in first clase condition, ordinary
wear and tear excepted, and to make any and all repairs thereto,"
except those items which the ieasar 1s obligated to maintain or
repair, Paragraph 26 provides for emertization of the cost of

the buildings over a twenty year perlod, the established coat to
be dacreased at the rate of cnewtwentieth at the end of each yoar,
Howaver, in the avent of termination of the lease before the
expiration of 20 years, parsgraph 27 provides that the unamortized
valus of the completed improvements shall be forfeited to the
lessor, except under certain contingenoiss not here presents As
indicated in your letter the right to repayment of such unamortised
valus does not sttach to leases's right of cancellation under
paragraph 11(b) of the leass in the event of termination of the
lesaee's contraot or right to carry air mail in and about the New
York area,

It appears from the faets as stated in your letter and supple=
mental information furnished in lettar of June 17, from your acting
General Counsel, that on April 18, 1950, the lease was declared
excesa to the Genseral Services Administrationj that on September
26, 1950, the eir carrier certificate issued by Civil Aeronautics
Adminiastration to the American Overseas Alrlines was cancelled;
that on Juns 28, 1951, the lease was renewed for & ten-year term
beginning January 1, 1953, at an annuel rental of $5,309,26; and
that in addition to the rent, the anmal insurance premiums payable

by the Govermment under the terms of the lsase amount to 313,500,
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You state thet in view of the unsuocessful efforts to find &
tenant it is now believed to be in the best intereat of the Covern-
ment to cancel the lease either by mutual agreemsnt or pursuant
to the provisions of paragraph 11{b), Purther, you state that
the lesgor has offersed to cancel the lease upon the payment of
120,000, which amount is stated to represent the cost to racze
the buildings and restore the site, With resgpesct to such offer
you state that while the lease does not obligate the leasee o
restore, by the torms of paragraphs 12 and 23 the legsee is
obligated to maintain the premises in first class condition, and
upon termination of the lease to return the premises in good coﬁdi-
tion subject to the usual exceptions.

With respect to the present condition of the premisses you
state that they ore in a state of disrepair, not dus to ordinary
wear and tearj that the Govermment 1s in default with respeot to
its maintenance obllgation; that the cost of the required repairs
1s estimated by appraisers of the Administration at $130,0003 that
taldng into consideration the present condition of the premises
together with the restricted oharacter of the business enterprise
which may be conducted on the property and other factors, the
Administrative appreisers have set a value upon the Government's
leasehold interest in the preperty at %300,000; that the fee value
of the leased property mrior to the construction of the struetures
thereon by the Defense Plant Corporation and the current fes value

thereof are not pregently available but are in the course of

- L -
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preparation; and that since the cost of conatruction of such
struotures totaled §1,069,146 it is obvious that the original fas
value has been greatly increasede

In conclusion you state, in effect, that since as e result
of the improvernents made by the lessee sither the leasehold value
or the present fee value is greatly in excess of that required to
put the bullding in good condition, a question has arisen whether
the Administration may pay any amount to the Authority as ramages
for failurs to repair either upon a mutual cancellation of the
lease cr upon cancellation under the provisions of paragraph 11(b).
Your letter indiocates that your doubt in the matter arises on
account of what is stated to be the general rule announced in
several court cases and decigions of this Office to the effect that
the primary measure of damages to realty is the diminition of the
market valus thereof or restoraticn costs, 1f lass than such
dimirmetion,

The Government!s right to cancel the lease under paragraph
11(b) acerued on September 26, 1950, when the air carrier certificste
isaued by the Civil Aeronsutics Administration to the American
Overseas Airlines was cancelled.s Since the Government failed to
exercise the option within a reascnable time aftér such cancella=-
tion and sinse the leass was renewed over nine months after the
cancellation right accrued, the cancellation right contained in

paragraph 11(b) would not appear to be available to the Government
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at this late date, 32 Ame Jur, Lendlord and Tenant seo, 832;

51 C.J.S+ Landlord and Tenant seo. 911 Alpern v. Mayfair Markets,
258 P. 2d 7. In such circumstances and in the abssnoce of the
occurrancs of any other contingencies contained in paragraph 11
under which the Govermment properly might be authorised to cancel
the lease, any refusal on the part of the Government to accept

the cancellation offer would subject the GQovernment to rentals
totaling 345,128,71 for eight and cnsehalf years, the balance of
the renewal term, together with anmsl insurance premiums totaling
$108,0004 Aside from the foaregoing, because of the Government's
breach of the repair and maintenance obligastiomsupon the Governs
ment's failure to effect the neceasary repairs the lessor, by
merely exerciging the option granted to it in paragraph 23 of

the lease, could, if it so elected, make same and add the cost
thereof to any rental or other Govermment obligations under said
leases In such event the Government would become obligated to pay
guch costas~—administratively estimated at 3130,000=-under the
procedure get forth in paragraph 23 of the lease, As indicated
in your letter it is true that thers is no obligetion on the
Government to reatore the premises to their original condition.
However, in the light of the provisions of paragraph 12 of the
lesse requiring the lessee to surrender the premises in good
condition subjeot to the usual exceptions and the provisions of
paragraph 23 of the lease requiring the lesses to maintain the
premigses in first class condition, to deny the olazim on the baals

presented on such a teohnicalityw=for the reasons stated abovee=-

-6-
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clearly would not be in the best intereste of the Government.
Further, in the light of the specifie provision 1n paragraph 23
pertaining to the lessord right to recover the costs incurred in
the event of the leasee's breach of the maintaﬁanco and repair
obligation,the decisions cited in your letter, holding, in effect,
that the messure of damages is the amount by which the premises

have been diminished in value because of the lessest!s breach of

the obligation to restore or leave in a certain condition, would
not appear to be for application under the facts of this case,
However, even if such theory could apply to the present cass it
would not operate to precludes payment of the amount of {120,000,
waich the leasor is willing to accept for cancellation of the leasge,
If the dimimution theory could be applied, negessarily, it would

be required to be based on the valuation of the improvements since
no geparate sstimate has been furnished of the valuation of the
land at the beginning of lease or at the present time, 3Iince, under
the express terms of the lease, the improvements which were required
to be constructed by the lessgee becans the property of the lessor
and could not be removed by the tenant, the construction cost of
such improvements must be regarded as part of the rental considera=-
tion and may not be viewed as enhaneing the value of the property
for the purpose of determining the proper measure of damages for
the lessee's breach of the mlintenan;o and repalr obligations,

The evidence submitted shows the present estimated market value

of the irmprovements as approximately 300,000 On guch bagis, and
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considering the construction cost it follows that the fee value
of the property has not been enhenced as suggested in your letter,
but on the contrary, because of the lessee!s breach of the maine
tenance and repair obligations, said fee value actually has
decrzased more than the amount the lessor is willing to accept
for cancellation of the leasas,

Accordingly, this Office would not be required to object to
the payment of $120,000 to the lessor for cancellation of the
leage, provided. the lessor will execute a release releasing the
Govarnment from all liability arising under the lease, The
foregoing is based on the assumption that the various departments
and establishments of the Government have been canvassed to
determine whether there is any present need for the pramises,

See in this connection, paragraph 10(b) of the lease,

The enclosqua forwarded with your letter are returned here-

withe
Sincerely,
FRANK H. WETT7EL
Aoting Comptroller Gensral
of the United States
Enclosures




